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DEFINITIONS

§1.1 Fraud in or in connection with
transactions in foreign currency
subject to the Commodity Exchange
Act.

(a) Scope. The provisions of this sec-
tion shall be applicable to accounts,
agreements, contracts, or transactions
described in section 2(c)(1) of the Act,
to the extent that the Commission ex-
ercises jurisdiction over such accounts,
agreements, contracts and transactions
as provided in section 2(c)(2)(B) of the
Act (except that this section shall not
be applicable to persons described in
section 2(¢)(2)(B)(ii)II) or
2(c)(2)(B)(i1)(I1I) of the Act).

(b) Fraudulent conduct prohibited. It
shall be unlawful for any person, di-
rectly or indirectly, in or in connection
with any account, agreement, contract
or transaction that is subject to para-
graph (a) of this section:
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(1) To cheat or defraud or attempt to
cheat or defraud any person;

(2) Willfully to make or cause to be
made to any person any false report or
statement or cause to be entered for
any person any false record; or

(3) Willfully to deceive or attempt to
deceive any person by any means what-
soever.

[66 FR 42269, Aug. 10, 2001]

§1.2 Liability of principal for act of
agent.

The act, omission, or failure of any
official, agent, or other person acting
for any individual, association, part-
nership, corporation, or trust, within
the scope of his employment or office,
shall be deemed the act, omission, or
failure of such individual, association,
partnership, corporation, or trust as
well as of such official, agent, or other
person.

§1.3 Definitions.

Words used in the singular form in
the rules and regulations in this chap-
ter shall be deemed to import the plu-
ral and vice versa, as the context may
require. The following terms, as used in
the Commodity Exchange Act, or in
the rules and regulations in this chap-
ter, shall have the meanings hereby as-
signed to them, unless the context oth-
erwise requires:

(a) Board of Trade. This term means
any exchange or association, whether
incorporated or unincorporated, of per-
sons who shall be engaged in the busi-
ness of buying or selling any com-
modity or receiving the same for sale
on consignment.

(b) Business day. This term means
any day other than a Sunday or holi-
day. In all notices required by the act
or by the rules and regulations in this
chapter to be given in terms of busi-
ness days the rule for computing time
shall be to exclude the day on which
notice is given and include the day on
which shall take place the act of which
notice is given.

(c) Clearing member. This term means
any person who is a member of, or en-
joys the privilege of clearing trades in
his own name through, the clearing or-
ganization of a designated contract
market or registered derivatives trans-
action execution facility.
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(d) Clearing organication. This term
means the person or organization
which acts as a medium for clearing
transactions in commodities for future
delivery or commodity option trans-
actions, or for effecting settlements of
contracts for future delivery or com-
modity option transactions, for and be-
tween members of any designated con-
tract market or registered derivatives
transaction execution facility.

(e) Commodity. This term means and
includes wheat, cotton, rice, corn, oats,
barley, rye, flaxseed, grain sorghums,
millfeeds, butter, eggs, Irish potatoes,
wool, wool tops, fats and oils (including
lard, tallow, cottonseed oil, peanut oil,
soybean oil, and all other fats and oils),
cottonseed meal, cottonseed, peanuts,
soybeans, soybean meal, livestock,
livestock products, and frozen con-
centrated orange juice, and all other
goods and articles, except onions as
provided in Pub. L. 85-839, and all serv-
ices, rights and interests in which con-
tracts for future delivery are presently
or in the future dealt in.

(Sec. 2(a)(1), 88 Stat. 1395; 7 U.S.C. 2(1))

(f) Commodity Exchange Act; the Act.
These terms mean the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et
seq.

(g) Institutional customer. This term
has the same meaning as ‘‘eligible con-
tract participant’ as defined in section
1a(12) of the Act.

(h) Contract market. This term means
a board of trade designated by the
Commission as a contract market
under the Commodity Exchange Act or
in accordance with the provisions of
part 33 of this chapter.

(1) Contract of sale. This term includes
sales, purchases, agreements of sale or
purchase and agreements to sell or pur-
chase.

(j) Controlled account. An account
shall be deemed to be controlled by a
person if such person by power of attor-
ney or otherwise actually directs trad-
ing for such account.

(k) Customer; commodity customer.
These terms have the same meaning
and refer to a customer trading in any
commodity named in the definition of
commodity herein: Provided, however,
An owner or holder of a proprietary ac-
count as defined in paragraph (y) of
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this section shall not be deemed to be
a customer within the meaning of sec-
tion 4d of the Act, the regulations that
implement sections 4d and 4f of the Act
and §1.35, and such an owner or holder
of such a proprietary account shall
otherwise be deemed to be a customer
within the meaning of the Act and
§§1.37 and 1.46 and all other sections of
these rules, regulations and orders
which do not implement sections 4d
and 4f.

(1) Delivery month. This term means
the month of delivery specified in a
contract of sale of any commodity for
future delivery.

(m) [Reserved]

(n) Floor broker. This term means any
person who, in or surrounding any pit,
ring, post or other place provided by a
contract market for the meeting of
persons similarly engaged, shall pur-
chase or sell for any other person any
commodity for future delivery on or
subject to the rules of any contract
market and shall include any person
required to register as a floor broker
under the Act by virtue of part 33 of
this chapter.

(0) Future delivery. This term does
not include any sale of a cash com-
modity for deferred shipment or deliv-
ery.

(p) Futures commission merchant. This
term means:

(1) Individuals, associations, partner-
ships, corporations, and trusts engaged
in soliciting or in accepting orders for
the purchase or sale of any commodity
for future delivery on or subject to the
rules of any contract market and that,
in or in connection with such solicita-
tion or acceptance of orders, accepts
any money, securities, or property (or
extends credit in lieu thereof) to mar-
gin, guarantee or secure any trades or
contracts that result or may result
therefrom; and

(2) Shall include any person required
to register as a futures commission
merchant under the Act by virtue of
part 32 or part 33 of this chapter.

(@) Member of a contract market. This
term means and includes individuals,
associations, partnerships, corpora-
tions, and trusts owning or holding
membership in, or admitted to mem-
bership representation on, a contract
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market or given members’
privileges thereon.

(r) Net equity. This term means the
credit balance which would be obtained
by combining the commodity margin
balance of any person with the net
profit or loss, if any, accruing on the
open trades or contracts or commodity
option transactions of such person.

(s) Net deficit. This term means the
debit balance which would be obtained
by combining the commodity margin
balance of any person with the net
profit or loss, if any, accruing on the
open trades or contracts or commodity
option transactions of such person.

(t) Open contracts. This term means
contracts of purchase or sale of any
commodity made by or for any person
on or subject to the rules of a board of
trade for future delivery during a speci-
fied month or delivery period which
have not been fulfilled by delivery nor
offset by other contracts of sale or pur-
chase in the same commodity and de-
livery month.

(u) Person. This term includes indi-
viduals, associations, partnerships, cor-
porations, and trusts.

(v) [Reserved]

(w) Secretary of Agriculture. This term
means the Secretary of Agriculture or
any person to whom authority has
heretofore lawfully been delegated or
to whom authority may hereafter law-
fully be delegated to act in his stead.

(x) Floor trader. This term means any
person who, in our surrounding any pit,
ring, post, or other place provided by a
contract market for the meeting of
persons similarly engaged, purchases
or sells solely for such person’s own ac-
count, or has been authorized by a con-
tract market to purchase or sell for
such person’s own account, any com-
modity for future delivery on or sub-
ject to the rules of any contract mar-
ket and shall include any person re-
quired to register as a floor trader
under the Act by virtue of part 33 of
this chapter or by rule or regulation of
the Commission pertaining to the oper-
ation of an electronic trading system.

(y) Proprietary account. This term
means a commodity futures or com-
modity option trading account carried
on the books and records of an indi-
vidual, a partnership, corporation or
other type association (1) for one of the

trading
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following persons, or (2) of which ten
percent or more is owned by one of the
following persons, or an aggregate of
ten percent or more of which is owned
by more than one of the following per-
sons:

(i) Such individual himself, or such
partnership, corporation or association
itself;

(ii) In the case of a partnership, a
general partner in such partnership;

(iii) In the case of a limited partner-
ship, a limited or special partner in
such partnership whose duties include:

(A) The management of the partner-
ship business or any part thereof,

(B) The handling of the trades or cus-
tomer funds of customers or option
customers of such partnership,

(C) The keeping of records pertaining
to the trades or customer funds of cus-
tomers or option customers of such
partnership, or

(D) The signing or co-signing of
checks or drafts on behalf of such part-
nership;

(iv) In the case of a corporation or as-
sociation, an officer, director or owner
of ten percent or more of the capital
stock, of such organization;

(v) An employee of such individual,
partnership, corporation or association
whose duties include:

(A) The management of the business
of such individual, partnership, cor-
poration or association or any part
thereof,

(B) The handling of the trades or cus-
tomer funds of customers or option
customers of such individual, partner-
ship, corporation or association,

(C) The keeping of records pertaining
to the trades or customer funds of cus-
tomers or option customers of such in-
dividual, partnership, corporation or
association, or

(D) The signing or co-signing of
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation;

(vi) A spouse or minor dependent liv-
ing in the same household of any of the
foregoing persons;

(vii) A business affiliate that directly
or indirectly controls such individual,
partnership, corporation or associa-
tion.

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or
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is under common control with, such in-
dividual, partnership, corporation or
association. Provided, however, That an
account owned by any shareholder or
member of a cooperative association of
producers, within the meaning of sec-
tions 5(5) and 6a of the Act, which asso-
ciation is registered as a futures com-
mission merchant and carries such ac-
count on its records, shall be deemed to
be an account of a customer or option
customer and not a proprietary ac-
count of such association, unless the
shareholder or member is an officer, di-
rector or manager of the association.

(z) Bona fide hedging transactions and
positions—(1) General definition. Bona
fide hedging transactions and positions
shall mean transactions or positions in
a contract for future delivery on any
contract market, or in a commodity
option, where such transactions or po-
sitions normally represent a substitute
for transactions to be made or posi-
tions to be taken at a later time in a
physical marketing channel, and where
they are economically appropriate to
the reduction of risks in the conduct
and management of a commercial en-
terprise, and where they arise from:

(i) The potential change in the value
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or
merchandising,

(ii) The potential change in the value
of liabilities which a person owns or
anticipates incurring, or

(iii) The potential change in the

value of services which a person pro-
vides, purchases, or anticipates pro-
viding or purchasing.
Notwithstanding the foregoing, no
transactions or positions shall be clas-
sified as bona fide hedging unless their
purpose is to offset price risks inci-
dental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in an orderly
manner in accordance with sound com-
mercial practices and, for transactions
or positions on contract markets sub-
ject to trading and position limits in
effect pursuant to section 4a of the
Act, unless the provisions of para-
graphs (z) (2) and (3) of this section and
§§1.47 and 1.48 of the regulations have
been satisfied.

§1.3

(2) Enumerated hedging transactions.
The definitions of bona fide hedging
transactions and positions in para-
graph (z)(1) of this section includes, but
is not limited to, the following specific
transactions and positions:

(i) Sales of any commodity for future
delivery on a contract market which do
not exceed in quantity:

(A) Ownership or fixed-price purchase
of the same cash commodity by the
same person; and

(B) Twelve months’ unsold antici-
pated production of the same com-
modity by the same person provided
that no such position is maintained in
any future during the five last trading
days of that future.

(ii) Purchases of any commodity for
future delivery on a contract market
which do not exceed in quantity.

(A) The fixed-price sale of the same
cash commodity by the same person.

(B) The quantity equivalent of fixed-
price sales of the cash products and by-
products of such commodity by the
same person; and

(C) Twelve months’ unfilled antici-
pated requirements of the same cash
commodity for processing, manufac-
turing, or feeding by the same person,
provided that such transactions and
positions in the five last trading days
of any one future do not exceed the
person’s unfilled anticipated require-
ments of the same cash commodity for
that month and for the next succeeding
month.

(iii) Offsetting sales and purchases
for future delivery on a contract mar-
ket which do not exceed in quantity
that amount of the same cash com-
modity which has been bought and sold
by the same person at unfixed prices
basis different delivery months of the
contract market, provided that no such
position is maintained in any future
during the five last trading days of
that future.

(iv) Sales and purchases for future
delivery described in paragraphs
(z)(2) (1), (ii), and (iii) of this section
may also be offset other than by the
same quantity of the same cash com-
modity, provided that the fluctuations
in value of the position for future de-
livery are substantially related to the
fluctuations in value of the actual or
anticipated cash position, and provided
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that the positions in any one future
shall not be maintained during the five
last trading days of that future.

(3) Nomn-enumerated cases. Upon spe-
cific request made in accordance with
§1.47 of the regulations, the Commis-
sion may recognize transactions and
positions other than those enumerated
in paragraph (z)(2) of this section as
bona fide hedging in such amount and
under such terms and conditions as it
may specify in accordance with the
provisions of §1.47. Such transactions
and positions may include, but are not
limited to, purchases or sales for future
delivery on any contract market by an
agent who does not own or who has not
contracted to sell or purchase the off-
setting cash commodity at a fixed
price, provided That the person is re-
sponsible for the merchandising of the
cash position which is being offset.

(aa) Associated person. This term
means any natural person who is asso-
ciated in any of the following capac-
ities with:

(1) A futures commission merchant
as a partner, officer, or employee (or
any natural person occupying a similar
status or performing similar func-
tions), in any capacity which involves
(i) the solicitation or acceptance of
customers’ or option customers’ orders
(other than in a clerical capacity) or
(ii) the supervision of any person or
persons so engaged;

(2) An introducing broker as a part-
ner, officer, employee, or agent (or any
natural person occupying a similar sta-
tus or performing similar functions), in
any capacity which involves (i) the so-
licitation or acceptance of customers’
or option customers’ orders (other than
in a clerical capacity) or (ii) the super-
vision of any person or persons SO en-
gaged;

(3) A commodity pool operator as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
pying a similar status or performing
similar functions), in any capacity
which involves (i) the solicitation of
funds, securities, or property for a par-
ticipation in a commodity pool or (ii)
the supervision of any person or per-
sons so engaged; or

(4) A commodity trading advisor as a
partner, officer, employee, consultant,
or agent (or any natural person occu-
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pying a similar status or performing
similar functions), in any capacity
which involves: (i) The solicitation of a
client’s or prospective client’s discre-
tionary account, or (ii) the supervision
of any person or persons so engaged;
and

(5) A leverage transaction merchant
as a partner, officer, employee, con-
sultant, or agent (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: (i) The solicita-
tion or acceptance of leverage cus-
tomers’ orders (other than in a clerical
capacity) for leverage transactions as
defined in §31.4(x) of this chapter, or
(ii) the supervision of any person or
persons so engaged.

(bb)(1) Commodity trading advisor.
This term means any person who, for
compensation or profit, engages in the
business of advising others, either di-
rectly or through publications,
writings or electronic media, as to the
value of or the advisability of trading
in any contract of sale of a commodity
for future delivery made or to be made
on or subject to the rules of a contract
market or derivatives transaction exe-
cution facility, any commodity option
authorized under section 4c of the Act,
or any leverage transaction authorized
under section 19 of the Act, or who, for
compensation or profit, and as part of
a regular business, issues or promul-
gates analyses or reports concerning
any of the foregoing; but such term
does not include (i) Any bank or trust
company or any person acting as an
employee thereof, (ii) any news re-
porter, news columnist, or news editor
of the print or electronic media, or any
lawyer, accountant, or teacher, (iii)
any floor broker or futures commission
merchant, (iv) the publisher or pro-
ducer of any print or electronic data of
general and regular dissemination, in-
cluding its employees, (v) the named fi-
duciary, or trustee, of any defined ben-
efit plan which is subject to the provi-
sions of the Employee Retirement In-
come Security Act of 1974, or any fidu-
ciary whose sole business is to advise
that plan, (vi) any contract market or
derivatives transaction execution facil-
ity, and (vii) such other persons not
within the intent of this definition as
the Commission may specify by rule,
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regulation or order: Provided, That the
furnishing of such services by the fore-
going persons is solely incidental to
the conduct of their business or profes-
sion: Provided further, That the Com-
mission, by rule or regulation, may in-
clude within this definition, any person
advising as to the value of commod-
ities or issuing reports or analyses con-
cerning commodities, if the Commis-
sion determines that such rule or regu-
lation will effectuate the purposes of
this provision.

(2) Client. This term, as it relates to
a commodity trading advisor, means
any person (i) to whom a commodity
trading advisor provides advice, for
compensation or profit, either directly
or through publications, writings, or
electronic media, as to the value of, or
the advisability of trading in, any con-
tract of sale of a commodity for future
delivery made or to be made on or sub-
ject to the rules of a contract market
or derivatives transaction execution
facility, any commodity option author-
ized under section 4c of the Act, or any
leverage transaction authorized under
section 19 of the Act; or (ii) to whom,
for compensation or profit, and as part
of a regular business, the commodity
trading advisor issues or promulgates
analyses or reports concerning any of
the activities referred to in paragraph
(bb)(2)(i) of this section. The term
“client” includes, without limitation,
any subscriber of a commodity trading
advisor.

(cc) Commodity pool operator. This
term means any person engaged in a
business which is of the nature of an
investment trust, syndicate, or similar
form of enterprise, and who, in connec-
tion therewith, solicits, accepts, or re-
ceives from others, funds, securities, or
property, either directly or through
capital contributions, the sale of stock
or other forms of securities, or other-
wise, for the purpose of trading in any
commodity for future delivery or com-
modity option on or subject to the
rules of any contract market, but does
not include such persons not within the
intent of this definition as the Com-
mission may specify by rule or regula-
tion or by order.

(dd) Commission. This term means the
Commodity Futures Trading Commis-
sion.
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(ee) Self-regulatory organization. This
term means a contract market (as de-
fined in §1.3(h)), or a registered futures
association under section 17 of the Act.

(ff) Designated self-regulatory organiza-
tion. This term means:

(1) Self-regulatory organization of
which a futures commaission merchant,
an introducing broker or a leverage
transaction merchant is a member; or

(2) If a futures commission merchant
or an introducing broker is a member
of more than one self-regulatory orga-
nization and such futures commission
merchant or introducing broker is the
subject of an approved plan under §1.52
of this part, then a self-regulatory or-
ganization delegated the responsibility
by such a plan for monitoring and au-
diting such futures commission mer-
chant or introducing broker for compli-
ance with the minimum financial and
related reporting requirements of the
self-regulatory organizations of which
the futures commission merchant or
introducing broker is a member, and
for receiving the financial reports ne-
cessitated by such minimum financial
and related reporting requirements
from such futures commission mer-
chant or introducing broker; or

(3) If a leverage transaction mer-
chant is a member of more than one
self-regulatory organization and such
leverage transaction merchant is the
subject of an approved plan under
§31.28 of this chapter, then a self-regu-
latory organization delegated the re-
sponsibility by such a plan for moni-
toring and auditing such leverage
transaction merchant for compliance
with the minimum financial, cover,
segregation and sales practice, and re-
lated reporting requirements of the
self-regulatory organizations of which
the leverage transaction merchant is a
member, and for receiving the reports
necessitated by such minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments from such leverage transaction
merchant.

(gg) Customer funds. This term means
all money, securities, and property re-
ceived by a futures commission mer-
chant or by a clearing organization
from, for, or on behalf of, customers or
option customers:
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(1) In the case of commodity cus-
tomers, to margin, guarantee, or se-
cure contracts for future delivery on or
subject to the rules of a contract mar-
ket and all money accruing to such
customers as the result of such con-
tracts; and

(2) In the case of option customers, in
connection with a commodity option
transaction on or subject to the rules
of a contract market:

(i) To be used as a premium for the
purchase of a commodity option for an
option customer;

(ii) As a premium payable to an op-
tion customer;

(iii) To guarantee or secure perform-
ance of a commodity option by an op-
tion customer; or

(iv) Representing accruals (including,
for purchasers of a commodity option
for which the full premium has been
paid, the market value of such com-
modity option) to an option customer.

3) Notwithstanding paragraphs
(gg)(1) and (2) of this section, the term
customer funds shall exclude money,
securities or property received to mar-
gin, guarantee or secure the trades or
contracts of opt-out customers, and all
money accruing to opt-out customers
as the result of such trades or con-
tracts, to the extent that such trades
or contracts are made on or subject to
the rules of any registered derivatives
transaction execution facility that has
authorized opting out in accordance
with §37.7 of this chapter.

4) Notwithstanding paragraphs
(gg)(1), (2) and (3) of this section, the
term customer funds shall exclude
money, securities or property held to
margin, guarantee or secure security
futures products held in a securities ac-
count, and all money accruing as the
result of such security futures prod-
ucts.

(hh) Commodity option transaction;
commodity option. These terms each
mean any transaction or agreement in
interstate commerce which is or is held
out to be of the character of, or is com-
monly known to the trade as, an ‘“‘op-
tion,” ‘“‘privilege,” “indemnity,” “‘bid,”
“offer,” ‘‘call,” ‘“put.” ‘‘advance guar-
anty,” or ‘‘decline guaranty,” and
which is subject to regulation under
the Act and these regulations.
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(ii) Premium. This term means the
amount agreed upon between the pur-
chaser and seller, or their agents, for
the purchase or sale of a commodity
option on or subject to the rules of a
contract market.

(ji) Option customer. This term means
any person who directly or indirectly,
purchases or grants (sells), or other-
wise acquires or disposes of any inter-
est in a commodity option for value,
but does not include:

(1) For purposes of §§1.16, 1.17, 1.20-
1.30, 1.32, 1.36, 33.3 and 33.7 of this chap-
ter, the owner or holder of a propri-
etary account; and

(2) Option customers whose option
transactions are conducted in accord-
ance with the requirements of part 32
of this chapter.

(kk) Strike price. This term means the
price, per unit, at which a person may
purchase or sell the contract of sale of
a commodity for future delivery or the
physical which is the subject of a com-
modity option: Provided, That for pur-
poses of §1.17, the term ‘‘strike price”
means the total price at which a person
may purchase or sell the contract of
sale of a commodity for future delivery
or the physical which is the subject of
a commodity option (i.e., price per unit
times the number of units).

(11) Physical. This term means any
good, article, service, right or interest
upon which a commodity option may
be traded in accordance with the Act
and these regulations.

(mm) Introducing broker. This term
means:

(1) Any person who, for compensation
or profit, whether direct or indirect, is
engaged in soliciting or in accepting
orders (other than in a clerical capac-
ity) for the purchase or sale of any
commodity for future delivery on or
subject to the rules of any contract
market who does not accept any
money, securities, or property (or ex-
tend credit in lieu thereof) to margin,
guarantee, or secure any trades or con-
tracts that result or may result there-
from; and

(2) Includes any person required to
register as an introducing broker by
virtue of part 33 of this chapter: Pro-
vided, That the term ‘introducing
broker’ shall not include:
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(i) Any futures commission mer-
chant, floor broker, or associated per-
son, acting in its capacity as such, re-
gardless of whether that futures com-
mission merchant, floor broker, or as-
sociated person is registered or exempt
from registration in such capacity;

(ii) Any commodity trading advisor,
which, acting in its capacity as a com-
modity trading advisor, is not com-
pensated on a per-trade basis or which
solely manages discretionary accounts
pursuant to a power of attorney, re-
gardless of whether that commodity
trading advisor is registered or exempt
from registration in such capacity; and

(iii) Any commodity pool operator
which, acting in its capacity as a com-
modity pool operator, solely operates
commodity pools, regardless of wheth-
er that commodity pool operator is
registered or exempt from registration
in such capacity.

(nn) Guarantee agreement. This term
means an agreement of guaranty in the
form set forth in part B of Form 1-FR,
executed by a registered futures com-
mission merchant and by an intro-
ducing broker or applicant for registra-
tion as an introducing broker on behalf
of an introducing broker or applicant
for registration as an introducing
broker in satisfaction of the alter-
native adjusted net capital require-
ment set forth in §1.17(a)(2)(ii).

(0oo) Leverage transaction merchant.
Means and includes any individual, as-
sociation, partnership, corporation,
trust or other person that is engaged in
the business of offering to enter into,
entering into or confirming the execu-
tion of leverage contracts, or soliciting
or accepting orders for leverage con-
tracts, and who accepts leverage cus-
tomer funds (or extends credit in lieu
thereof) in connection therewith.

(pp) Leverage customer funds. Means
all money, securities and property re-
ceived, directly or indirectly by a le-
verage transaction merchant from, for,
or on behalf of leverage customers to
margin, guarantee or secure leverage
contracts and all money, securities and
property accruing to such customers as
the result of such contracts, or the cus-
tomers’ leverage equity. In the case of
a long leverage transaction, profit or
loss accruing to a leverage customer is
the difference between the leverage
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transaction merchant’s current bid
price for the leverage contract and the
ask price of the leverage contract when
entered into. In the case of a short le-
verage transaction, profit or loss ac-
cruing to a leverage customer is the
difference between the bid price of the
leverage contract when entered into
and the leverage transaction mer-
chant’s current ask price for the lever-
age contract.

(qq) Leverage contract. Shall have the
same meaning as that set forth in
§31.4(w) of this chapter.

(rr) Foreign futures or foreign options
secured amount. This term means all
money, securities and property held by
or held for or on behalf of a futures
commission merchant from, for, or on
behalf of foreign futures or foreign op-
tions customers as defined in §30.1 of
this chapter:

(1) In the case of foreign futures cus-
tomers, money, securities and property
required by a futures commission mer-
chant to margin, guarantee, or secure
open foreign futures contracts plus or
minus any unrealized gain or loss on
such contracts; and

(2) In the case of foreign options cus-
tomers in connection with open foreign
options transactions money, securities
and property representing premiums
paid or received, plus any other funds
required to guarantee or secure open
transactions plus or minus any unreal-
ized gain or loss on such transactions.

(ss) Foreign board of trade. This term
means any board of trade, exchange or
market located outside the United
States, its territories or possessions,
whether incorporated or unincor-
porated, where foreign futures or for-
eign options transactions are entered
into.

(tt) Electronic signature means an
electronic sound, symbol, or process at-
tached to or logically associated with a
record and executed or adopted by a
person with the intent to sign the
record.

(uu) Opt-out customer. This term
means a customer that is an eligible
contract participant, as defined in sec-
tion 1a(12) of the Act, and that, in ac-
cordance with §1.68, has elected not to
have funds that are being carried for
purposes of trading on or through the
facilities of a registered derivatives
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transaction execution facility, sepa-
rately accounted for and segregated by
the futures commission merchant pur-
suant to section 4d of the Act and
§§1.20-1.30, 1.32 and 1.36. A customer is
an opt-out customer solely with re-
spect to agreements, contracts or
transactions, and the money, securities
or property received by a futures com-
mission merchant to margin, guar-
antee or secure such agreements, con-
tracts or transactions, made on or sub-
ject to the rules of any derivatives
transaction execution facility that has
adopted rules permitting a customer to
elect to be an opt-out customer and
with respect to which the customer has
made such an election. For all other
purposes under the Act and the rules
thereunder, except where otherwise
provided, an opt-out customer shall be
a customer as defined in §1.3(k).

(vv) Futures account. This term
means an account that is maintained
in accordance with the segregation re-
quirements of section 4d of the Com-
modity Exchange Act and the rules
thereunder.

(ww) Securities account. This term
means an account that is maintained
in accordance with the requirements of
section 15(c)(3) of the Securities Ex-
change Act of 1934 and Rule 15c¢3-3
thereunder.

[41 FR 3194, Jan. 21, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §1.3, see the List of CFR
Sections Affected, which appears in the
Finding Aids sections of the printed volume
and on GPO Access.

§1.4 Use of electronic signatures.

For purposes of complying with any
provision in the Commodity Exchange
Act or the rules or regulations in this
Chapter I that requires a document to
be signed by a customer of a futures
commission merchant or introducing
broker, a pool participant or a client of
a commodity trading advisor, an elec-
tronic signature executed by the cus-
tomer, participant or client will be suf-
ficient, if the futures commission mer-
chant, introducing broker, commodity
pool operator or commodity trading
advisor elects generally to accept elec-
tronic signatures; Provided, however,
That the electronic signature must
comply with applicable Federal laws
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and other Commission rules; And, Pro-
vided further, That the futures commis-
sion merchant, introducing broker,
commodity pool operator or com-
modity trading advisor must adopt and
utilize reasonable safeguards regarding
the use of electronic signatures, includ-
ing at a minimum safeguards employed
to prevent alteration of the electronic
record with which the electronic signa-
ture is associated, after such record
has been electronically signed.

[656 FR 12469, Mar. 9, 2000, as amended at 71
FR 9445, Feb. 24, 2006]

MINIMUM FINANCIAL AND RELATED
REPORTING REQUIREMENTS

§1.10 Financial reports of futures
commission merchants and intro-
ducing brokers.

(a) Application for registration. (1) Ex-
cept as otherwise provided, a futures
commission merchant or an applicant
for registration as a futures commis-
sion merchant, in order to satisfy any
requirement in this part that it file a
Form 1-FR, must file a Form 1-FR-
FCM, and any reference in this part to
Form 1-FR with respect to a futures
commission merchant or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-FCM. Except as
otherwise provided, an introducing
broker or an applicant for registration
as an introducing broker, in order to
satisfy any requirement in this part
that it file a Form 1-FR, must file a
Form 1-FR-IB, and any reference in
this part to Form 1-FR with respect to
an introducing broker or applicant
therefor shall be deemed to be a ref-
erence to Form 1-FR-IB.

(2) (1) (A) Except as provided in para-
graphs (a)(3) and (h) of this section,
each person who files an application for
registration as a futures commission
merchant and who is not so registered
at the time of such filing, must, con-
currently with the filing of such appli-
cation, file either:

(I) A Form 1-FR-FCM certified by an
independent public accountant in ac-
cordance with §1.16 as of a date not
more than 45 days prior to the date on
which such report is filed; or

(2) A Form 1-FR-FCM as of a date not
more than 17 business days prior to the
date on which such report is filed and
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